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ties Co., and sold to it stock of both railroad companies. When it was urged 
that after the Securities Co. in 1901 had become the owner of a majority of the 
Northern Pacific stock, and had thereby become the purchaser of that road 
within the meaning of the law, and was thereafter disqualified from acquir- 
ing the stock of the Great Northern, the court said the Securities Co. cannot 
"Assume the control, management, and operation of the railroad, the stock 
of which it had so acquired." "The case would not be different," says Judge 
Lochren, "if one natural person with abundant capital should invest in the 
majority of the stocks of one of these companies, and another like person 
should invest in the majority of the stocks of the other company. The 
interest of the two, if they chose to act in harmony, would be the same as the 
interest of one person owning the whole." — (1903.), State of Minnesota v. 
Northern Securities Co., 123 Fed. R. 692. 

It will readily be seen that this decision involves the absurd position upon 
both points, that the acts of the shareholders of the railway companies in putting 
them under the control of the Securities Co., were not the acts of those cor- 
porations, and that the acts of the Securities Co. in controlling the railway 
companies are not the acts of those companies. Such a position when the 
State complains, is the purest, technical fiction, never believed, acted upon, 
or argued, txcept when laws can be evaded in no other way. The 
dullest business man knows the truth to be otherwise, and no judicial casuis- 
try can conceal it, or scarcely obscure it. The court wholly ignored the cases 
upon this point relied upon by the Court of Appeals in the Federal case, — 
only one of which it mentioned for another purpose; these are: Pearsall v- 
Great Northern Railway Co, 161 U. S. 646; Pennsylvania R. Co. v. Common- 
wealth. (Pa.) 7 Atl. 368; Farmers' Loan & Trust Co. v. N. Y. & N. R'y 
Co., 150 N. Y.410; Peoples. Chicago Gas Trust Co., 130 111. 268, 8 L. R. A. 497, 
17 Am. St. R. 319. The conditions existing here bring the parties fairly within 
what Judge Finch said in People v. North River Sugar Ref. Co., 121 N. Y. 
582, 18 Am. St. R. 843: "I think there maybe actual corporate conduct 
which is not formal corporate action ; and where that conduct is directed or 
produced by the whole body, both of officers and stockholders, by every 
instrumentality which can possess and wield the corporate franchise, that 
conduct is of a corporate character, and if illegal and injurious may deserve 
and receive the penalty of dissolution." See also State v. Standard Oil Co., 
49 Ohio St. 137, 34 Am. St. R. 541; Ford v. Chicago Milk Shippers Asso- 
ciation, 155 111. 166. The case has been removed to the Supreme Court of 
the United States. 



Constitutional Law— Classification— Limit of Judicial Construc- 
tion. — Several interesting and important questions of constitutional law were 
recently discussed and resolved in the case of Ballard v. Mississippi Cotton 
Oil Co. (1903), — Miss. — , 34 So. Rep. 533. An act of the legislature, 1898, 
provided that "every employee of any corporation shall have the same rights 
and remedies for an injury suffered by him from the act or omission of the 
corporation or its employees, as are allowed to persons not employees," 
whether the injury results from the negligence of fellow servants or other 
employees of the corporation. Knowledge by the employee of defects in the 
machinery from which injury results is no defense except in certain cases. 
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The evident object of the statute was to extend the abolition of the fellow 
servant rule, held constitutional as to railroad corporations in Missouri R.R. 
Co. v. Mackey (1888), 128 U. S. 205, to all corporations. 

The first objection to the act was that "all corporations" was not a proper 
"class" within the meaning of the word as used in the state constitution. 
The court said: "The thought was that a classification might be made giv- 
ing to the employees of some corporations and of some persons the right to 
recover, and denying it to the employees of all other corporations or persons, 
provided that classification was based upon some distinctive difference between 
the kinds of business conducted by the one set of corporations or individual 
employers, and those conducted by the other set of corporations or individual 
employers." 

Another objection to the validity of the act was that it was a violation of 
the fourteenth amendment of the United States Constitution, on the ground 
that it denied to corporations the equal protection of the law, "first, in that 
it applies to the employees of all corporations without reference to any differ- 
ences in the respective businesses of the corporations ; second, because it 
discriminates between employees of natural persons and of corporations." 
The court in upholding the objection laid this down as a rule: "The classi- 
fication is not to be made, except upon the basis of some difference between 
the business of those favored and the business of those not favored — a sub- 
stantial difference warranting the classification." As natural persons might 
be in the same business as corporations, the discrimination cannot rest on any 
inherent difference in the business, but on the mere fact of incorporation 
which, of itself, is not sufficient to constitute a class. 

Itwas argued to support the act that the "court may, by a process of jud- 
icial inclusion and exclusion, look to the evidence in each case to determine 
in that way — from the evidence, showing the nature of the business— whether 
any particular corporation falls within or without the constitutional line of 
demarcation" and that the court may, although the act embraces all cor- 
porations, effect a severance of the unconstitutional portion of the statute by 
looking to the evidence to find whether the business of the corporation is 
under the purview of the act. The court disposed of this argument thus : 

"We think it is judicial legislation The difficulty is in finding 

the true test when a statute may be severed. That test is clearly this : That 
whenever the court finds upon the face of a statute a number of different 
provisions, same constitutional and some unconstitutional, there it may sever, 
if they be not interdependent, between those provisions, striking out the 
unconstitutional ; and let it be marked that in every such case, there is some- 
thing to sever between on the face of the statute. That is what is meant by 
the severance of a statute. But whenever a court in order to uphold the pro- 
visions of a statute as constitutional, has to interpolate in such statute pro- 
visions not put there by the legislature, in order, by such interpolation, to 
make the provisions which the legislature did put there constitutional, this 
is no case of severance in any proper legal sense; nor is it in any legal or 
logical sense, a proper limitation of the provisions which are in a statute by 
judicial construction. Such action by the court is nothing less than judicial 
legislation pure and simple." 



